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Evidence — Hearsay in General — Applicability of the Hearsay Rule 
to Conduct of Third Person. — At the trial of an indictment for murder, the 
defendant set up, among other defenses, that his blow did not cause the death 
of the deceased, who had previously been struck by the independent act of a 
third person. The trial court refused an instruction that the flight of this third 
person from the scene of the crime should be considered as substantive testi- 
mony tending to exculpate the defendant. Held, that the instruction was 
properly refused. State v. Piernot, 149 N. W. 446 (la.). 

The court argues that the flight is barred by the hearsay rule, under the pre- 
vailing view that confessions of crime by third persons are inadmissible. Don- 
nelly v. United States, 228 U. S. 243. See 26 Harv. L. Rev. 755. This is highly 
questionable. The hearsay rule is designed to exclude assertions upon the 
credit of persons not sworn and not subject to cross-examination. See 2 
Wigmore, Evidence, § 1362. But conduct, as distinguished from statements 
or "acts whose import is that of a statement," is not covered by the rule. 
See Phipson, Evidence, 5 ed., 207; 15 Am. L. Rev. 71, 77. See also 26 Harv. 
L. Rev. 148. This is evident from a variety of cases. See 1 Wigmore, Evi- 
dence, §§ 272, 461, 462. For instance, a falling off of patronage was admitted 
to prove that the defendant had injured the plaintiff's product, although the 
principal case might twist this conduct into an unsworn assertion by third 
parties that the quality of the article had suffered. Cunningham v. Stein, 109 
111. 375. Similarly, the flight of the third person, if relevant, should be clearly 
admissible, for it involves no reliance on the credit of any declarant out of 
court. Nevertheless many courts agree with the principal case in excluding 
the evidence. Owensby v. State, 82 Ala. 63, 2 So. 764. Oti v. State, 160 Ala. 
29, 49 So. 810. State v. White, 68 N. C. 158. Contra, Jackson v. State, 67 S. W. 
497 (Tex.). It is a narrow enough rule that refuses to admit confessions of 
guilt by third parties, and it seems highly undesirable, as well as totally inde- 
fensible, to reject by analogy evidence not at all within the proper scope of the 
hearsay rule. The result of the principal case, however, may perhaps be sus- 
tained on the ground that the flight of the other actor, however much it may 
have indicated the consciousness of a criminal act on his part, was not incon- 
sistent with the defendant's act being the fatal force, and was, therefore, 
irrelevant. 

Evidence — Testimony Given at Former Trial — Admissibility of 
Testimony at Criminal Trial in a Subsequent Civil Action. — In an 
action for damages for personal injuries, the plaintiff introduced evidence of 
the testimony of a witness, since deceased, in a criminal action against the 
defendant for the same injury. Held, that the evidence is admissible. Ray 
v. Henderson, 144 Pac. 175 (Okla.). 

The testimony of a deceased witness in a prior action is said to be admissible 
in a subsequent action involving the same issue, when it is between the same 
parties or their privies. The requirement that both parties be the same seems 
to have been based upon some theory of mutuality of admissibility of the 
evidence against either party. Morgan v. Nicholl, L. R. 2 C. P. 117; Metro- 
politan Street Ry. v. Gumby, 39 C. C. A. 455, 99 Fed. 192. But the theory 
of this exception to the hearsay rule depends not upon the idea of fairness 
to both sides, but on whether the party against whom the evidence is offered 
has had sufficient opportunity to cross-examine the witness concerning the 
matter in issue. Charlesworth v. Tinker, 18 Wis. 633. Upon this theory, the 
testimony of a witness at a criminal trial has been held admissible against 
the same defendant in a later civil action involving the same issue, the witness 
having died in the meantime. Kreuger v. Sylvester, 100 la. 647, 69 N. W. 1059; 
Gavan v. Ellsworth, 45 Ga. 283. Contra, Mclnturjf v. Insurance Co. of N. A., 
248 111. 92, 93 N. E. 369. Harger v. Thomas, 44 Pa. St. 128. The principal 
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case, therefore, seems correct in admitting the testimony, and a recent Kentucky- 
case to the same effect now makes it in accord with the weight of authority. 
North River Ins. Co. v. Walker, 170 S. W. 983 (Ky.). 

Extradition — Interstate Extradition under the United States 
Constitution — Habeas Corpus Proceedings Raising the Defense of 
Insanity. — A prisoner who had been acquitted of homicide in New York 
upon the ground of insanity escaped from an asylum to which he had been 
committed under statutory authority and fled to New Hampshire. He was 
there arrested for extradition to New York in compliance with a demand 
based upon an indictment for conspiracy to pervert and obstruct the due 
administration of the laws of New York. The fugitive sued out a writ of 
habeas corpus in the federal court to test the legality of his arrest. Held, 
that he should not be released. Drew v. Thaw, 235 U. S. 432. 

A person accused of crime in another state may' lawfully be arrested for 
extradition if, as was plainly the case here, he is a fugitive from the demanding 
state, and if the demand for his return is accompanied by a duly certified in- 
dictment or affidavit, which substantially charges him with the commission 
of a crime. U. S. Const., Art. 4, § 2; U. S. Rev. Stat., § 5278. And see 
Roberts v. Reilly, 116 U. S. 80, 95, 97. Whether a crime is charged is a ques- 
tion of the law of the demanding state, which is open to inquiry upon habeas 
corpus proceedings. In re Renshaw, 18 S. D. 32, 99 N. W. 83. See Pierce v. 
Creecy, 210 U. S. 387. And cf. Kentucky v. Dennison, 24 How. (U. S.) 66, 103. 
But the technical sufficiency of the indictment as a criminal pleading is im- 
material. Ex parte Reggel, 114 U. S. 642; Davis'sCase, 122 Mass. 324. Further- 
more, the guilt or innocence of the prisoner is not in issue, and any defenses 
he might offer at his trial are to be disregarded, unless they negative a primd 
facie charge of crime. Pierce v. Creecy, supra; Ex parte Hart, 59 Fed. 894; 
Commonwealth v. Supt. of Prison, 220 Pa. St. 401, 69 Atl. 916; and see cases col- 
lected in 21 L. R. A. n. s. 939. Under the laws of New York, a conspiracy to 
escape from confinement in an asylum under the circumstances of the principal 
case is plainly criminal. Code of Crbi. Proc, § 454; Consol. Laws, N. Y. 
Penal Law, § 580, subd. 6. Hence, the indictment substantially charged a 
crime, and the court properly refused to consider the possible defense of in- 
sanity. It is gratifying that the curiously misconceived opinion of the law ad- 
vanced by the District Court is thus authoritatively corrected. See Ex parte 
Thaw, 214 Fed. 423. 

Gifts — Gifts Mortis Causa — Delivery by Donor who has Hope of 
Recovery. — The donor had tuberculosis, and upon leaving for a sanitarium 
where he hoped to be cured, gave his savings bank book to his physician to 
give to the donor's sister in case the donor should die. As a matter of fact the 
donor had practically no chance of recovery, and eleven months later died. 
The sister now seeks to recover the deposit from the bank. Held, that the 
plaintiff cannot recover, on the ground that the gift was not made in appre- 
hension of death. Danzinger v. Seamen's Bank for Savings, 86 N. Y. Misc. 
316, 149 N. Y. Supp. 207. 

The handing over of a savings bank book is a sufficient delivery for a gift 
mortis causa. Tillinghast v. Wheaton, 8 R. I. 536. However, it is essential 
to such a gift that it should be made under a definite apprehension of 
death, caused by some existing disease or peril. Taylor v. Harmison, 79 111. 
App. 380; Gourley v. Linsenbigler , 51 Pa. 345. But it is not necessary that 
the donor should have given up all hope of life, or that he should die within 
any fixed time after the making of the gift. Grymes v. Hone, 49 N. Y. 17; 
Williams v. Guile, 117 N. Y. 343; Nicholas v. Adams, 2 Whart. (Pa.) 17. In 



